MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR

ORIGINAL APPLICATION NO.693/2016. (S.B))

Ajay Yashwantrao Telange,

Aged Major,

Occ-Private,

R/o At & Post Mohada, Tq. Kelapur,

District Yavatmal. Applicant.

-Versus-.

1. The Collector,
Yavatmal.

2. The Sub-Divisional Officer,
Kelapur, District Yavatmal.

3. Piyush Panjabrao Gabrani,
Aged Major,
Occ-Private,
R/o At & Post Mohada, Tq. Kelapur,
District Yavatmal.

4. The State of Maharashtra,
Through its Secretary,
Department of Home,
Mantralaya, Mumbai-32. Respondents

Shri A.P. Sadavarte, the Ld. Advocate for the applicant.
Shri M.I. Khan, the Ld. P.O. for the respondents 1, 2 and 4.
Shri S.A. Marathe, the learned counsel for respondent No.3.

Coram:-Shri J.D. Kulkarni,

Vice-Chairman (J)
JUDGMENT

(Delivered on this 30" day of July 2018.)
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Heard Shri A.P. Sadavarte, the learned counsel for
the applicant and Shri M.l. Khan, the learned P.O. for respondent
Nos. 1,2 and 4. Shri S.A. Marathe, the learned counsel for
respondent No.3.

2. The applicant and respondent No.3 participated in
the process of recruitment for the post of Police Patil of village
Mohada, Tehsil- Kelapur, District Yavatmal. Admittedly, the applicant
and the respondent No.3 secured equal marks i.e. 69 marks out of
100. According to the applicant, as per G.R. dated 22.8.2014, if two
or more candidates secured equal marks, then in such
circumstances; preference is to be given to a person who is a legal
heir of village Police Patil. The applicant being heir of Police Patil,
should have been given preference. The applicant has also
submitted the order of retirement of his father dated 29.5.2004. The
respondent No0.3 also stated that he was also heir of Police Patil,
since his grandfather Jafarbhai Najarali Gabrani was also Police Patil.
However, record was not available with respondent No.3 and,
therefore, he approached the Police Station, Pandharkawada, who
issued a certificate that respondent No. 3's grandfather was Police
Patil. On receiving the said documents, the respondent No.2 sought

opinion from District Government Pleader, Yavatmal, who opined in
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applicant’s favour. Thereafter, the respondent No.2 also sought
opinion from Law and Judiciary Department, since the applicant was
acquitted in one criminal case. However, applicant’s claim was not
considered. Instead, the respondent No.l1l i.e. Collector, Yavatmal
rejected the claim of the applicant vide order dated 12.8.2016.

Reason for rejection of applicant’s claim was as under:-

"IEJT TERUTHET A, IS TGN dofdl Ardfdeg  droird
U, UleTehasl JY HOIY 5h. 296/000 TholdH 848, 3bE, 303
AEfa. Jeearl Fle el 3ol 37T HfaRea &=
TS, $BYT Tt & w.¢e0y T IATaY fAefw
HFAAT FHeloll 3. S AT Fardar Fmell 3/ ol ey

A IR TEEAT qeg arEe WA HfdsaTd 3rem

chercilehgsl  HHNIA gl JgediALT  dl¢ g5 Ahd. e,
el ¢ R oar A 39T TGRS A T A
3. The applicant has prayed that the impugned order
dated 12.8.2016 issued by respondent No.1 be quashed and set
aside and the respondent Nos. 1 and 2 be directed to issue
appointment order in favour of the applicant for the post of Police

Patil.

4. The respondent Nos. 1 and 2 resisted the claim and

justified the order in favour of respondent No.3. It is stated that the
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case of the applicant was sent to the Police Station, Pandharkawada
for character verification and it was informed vide letter dated
23.11.2015 that Crime No. 116/2000 for the offences punishable
under Section 451 376 and 302 of the Indian Penal Code was
registered against the applicant. Even the applicant was tried for the
offences in Sessions Trial No. 263/2002 and the Additional Sessions
Judge, Kelapur was pleased to acquit the applicant. However, the
respondent authorities thought it proper not to appoint the applicant

as Police Patil, considering the charges leveled against the applicant.

5. The respondent No.3 filed an affidavit and justified
his selection. He stated in the affidavit that his grandfather was

working as Police Patil in the year 1967.

6. From the facts as stated above, there seems to be
no dispute that the applicant was tried for the offences punishable
U/ss 451 376 and 302 of the Indian Penal Code and was acquitted.
The applicant has placed on record a copy of the judgment in
Sessions Trial No. 263/2002 (Old No0.207/2000). The applicant was
charged for serious charges of house trespass, rape and murder.
He was acquitted on 20.8.2004. It seems that after unfortunate
alleged incident, the victim of the rape was either murdered or

committed suicide immediately within some days of incident and,
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therefore, she could not be examined and the witnesses examined,
turned hostile. The Sessions Court has observed that the witnesses
might not have come forward to maintain dignity of the family or for
some other reason and according to him, it is a common cause why
such offences are not proved. In such circumstances, the applicant
was acquitted. The impugned order vide which the applicant’s claim
has been rejected is placed on record at Annexure A-11, page Nos.
35 and 36 and the reason for rejection of applicant’'s claim has
already been mentioned in the above paras. The Committee was of
the opinion that even though, the applicant has been acquitted,
serious offences were registered against the applicant and,
therefore, considering the same fact, it was decided not to appoint the
applicant and, therefore, the respondent No.3 was preferred against

the applicant.

7. The learned counsel for the applicant has invited my
attention to the G.R. dated 22.8.2014 (Annexure A-1, Page No0s.10 to

13) and particularly para No. 5 (i) which reads as under:-
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“s. ACANTE HATT 0T ARSI,

qUidedT IGAUS ald fohar e 3% 3AGAR
AT 0T YROT FIAT 3N, R 3R IHGARET A
Greltel fAeYat hAaR ATdell STSeT:-

¢. Orelly Yl aryg.”

8. As per the aforesaid clause, it will be clear that if
two or more candidates secured equal marks, preference shall be
given to the legal heir of Police Patil. Admittedly, the applicant has
placed on record the document to show that his father was Police

Patil and, therefore, the applicant was legal heir of Police Patil.

9. The respondent No.3 is also claiming to be legal
heir of Police Patil.  According to him, his grandfather Jafarbhai
Najarali Gabrani was also the Police Patil and he got retired in 1970.
He has also applied accordingly to the Sub-Divisional Officer,
Kelapur. But the Sub-Divisional Officer, Kelapur could not issue any
certificate, as the record was not available. On the contrary, he
directed the applicant to produce the certificate, if the same is
available with him. The applicant thereafter applied to the Police
Inspector, Police Station, Pandharkawada. The certificate issued

by the Police Inspector, Police Station, Pandharkawada is at
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Annexure A-4, Page 16, which states that after verification of the
record of police station in para-IV of the record in 1968, name of Shri
Jafar Ali Najar Ali was found as Police Patil. The Police Inspector,
Police Station, Pandharkawada also wrote a letter to the S.D.O.,

Kelapur accordingly and intimated as under:-

“SIFd~ FeAifrd fAamaeesd T3 3r@eliehed St 31T
A Oy doeRE I, U Ager ™ NG AR
STl AoR3Tell IS § Gl Uil Hedeedd
JATOTYT & Gl EAAel 39dded 3iTolcdl HET ¥
Aigdeld #Hg T THd OGR Ilell TEX dheledT oIl
AT STET AT TFA 3ToIGR IAT YAYT A sReard
3Tel gid. dd YA TISC 1H]g XodTd 3Tl 3. e
LA Td  ¢REe¢ FANA Tl IES Algagr add
AU ¢OPT AlG dgl 3Ucted sTal. SiRdl diaag qaefr

10. From the communication, it seems that in the police
station record, it is mentioned that Shri Jafarbhai Najarali Gabrani,
grandfather of respondent No.3 Police Patil Thus, it seems that the

grandfather of respondent No.3 was also Police Patil.

11. Admittedly, the applicant and the respondent No.3
have secured equal marks i.e. 69 marks each and it seems that both

are legal heirs of Police Patil and, therefore, in such circumstances;
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guestion before respondent No.2 what as to who shall be given
preference and, therefore, respondent No.2 thought it proper to give

preference to respondent No.3, considering his clean character.

12. The learned counsel for the applicant has placed

reliance on various judgments, such as 2018 SCC online SC 8 W.P.

N0.6701/2016 decided by the Hon’ble High Court of Bombay in

State of Maharashtra and another V/s Shri Rahim J. Tundiwale

decided on 19.6.2018 and the case of Avtar Singh V/s Union of

India and others reported in (2016) 8 SCC 471 decided on 21°%

July 2016.
13. The learned counsel for the applicant invited my

attention to the observations of the Hon’ble Apex Court in case of

Avtar Singh V/s Union of India (supra) and particularly para No.30

of the said case which reads as under:-

“30. The employer is given “discretion” to terminate
or otherwise to condone the omission. Even
otherwise, once employer has the power to take a
decision when at the time of filling verification form
declarant has already been convicted/acquitted, in
such a case, it becomes obvious that all the facts
and attending circumstances, including impact of

suppression or false information are taken into
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consideration while adjudging suitability of an
incumbent for services in question. In case the
employer comes to the conclusion that suppression
iIs immaterial and even if facts would have been
disclosed, it would not have adversely affected
fithess of an incumbent, for reasons to be recorded,
it has power to condone the loss. However, while
doing so, employer has to act prudently on due
consideration or nature of post and duties to be
rendered. For higher officials/higher posts, standard
has to be very high and even slightest false
information or suppression may by itself render a
person unsuitable for the post. However, same
standard cannot be applied to each and every post.
In concluded criminal cases, it has to be seen what
has been suppressed is material fact and would
have rendered an incumbent unfit for appointment.
An employer would be justified in not appointing or if
appointed, to terminate services of such incumbent
on due consideration of various aspects. Even if
disclosure has been made truthfully, the employer
has the right to consider fithess and while doing so
effect of conviction and background facts of case
nature of offence, etc. Have to be considered. Even
acquittal has been made, employer may consider
nature of offence, whether acquittal is honourable or
giving benefit of doubt on technical reasons and

decline to appoint a person who is unfit or of
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dubious character. In case employer come to a
conclusion that conviction or ground of acquittal in
criminal case would not affect the fitness of
employment, incumbent may be appointed or

continued in service.”

14. Plain reading of the aforesaid para clearly shows
that same standard cannot be applied to each and every post and
even if a person to be appointed who is acquitted from criminal
charges, the employer has to consider the nature of offence whether
acquittal is honourable or on giving benefit of doubt on technical
reasons and it may decline to appoint a person who is unfit or of

dubious character.

15. Considering the facts of the case, the competent
authority thought it proper not to appoint the applicant, since he had
faced criminal trial for serious offences, such as the offence of house
trespass, rape and murder. It is another thing that, the applicant was
acquitted, since the prosecutrix could not be examined as a witness,
as she was either murdered or committed suicide and other
witnesses did not support the prosecution. The Committee was
having two cases before it, i.e. one of the applicant who has
undergone a trial for criminal offences of serious nature and the

respondent No.3, whose character is unblemished. Having secured
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equal marks and being legal heirs of Police Patil, the respondent
No.2 thought it proper to consider respondent No.3 for the post of
Police Patil and | do not find any reason to interfere in such a
decision taken by respondent No.2, particularly when no malafides
are alleged against the S.D.O., Kelapur. |, therefore, do not find it

necessary to interfere in the order.

16. The cases on which the learned counsel for the

applicant has placed reliance other than the cases of Avtar Singh

V/s Union of India (supra) facts are different than that of the present

case. Hence, | proceed to pass the following order:-

ORDER

The O.A. is dismissed with no order as to costs.

(J.D.Kulkarni)
Vice-Chairman(J)
30.7.2018.
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